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Beth A. O Donnell. Executive Director
Kentueky Public Service Commission
211 Sower Boulevard

Frankfort, Kentucky 40602

Re:  Case No, 2004-00423 liiled by Fax, Oviginal via Courier

Dear My, O Donnell:

Please find enclosed the ariginal and ten (10) copies of EnviroPower, LLCs Request For
the Commission To Take Judicial Notice.

By copy of this letter, all parties listed on the attached Certificate of Service have been
served. Please place these documents on file.

Sinccrcly yours.,

LTS

"-luplful M. Soble
O*Connor & [lannan, L.1.P

Fnclosure

ce: Mr. Charlic Lile
Mr. Bill Bosta
Mr. Richard Rall
Ms. Llizabeth Blackford
Mr. Michael Kurtz
Mr. Frederic Cowan
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Maulter of:

APPLICATION OF EAST KENTUCKY POWER
COOPERATIVE, INC. FOR A CERTIFICATE
OF PUBLIC CONVENIENCE AND NECESSITY,
AND SITE COMPATABILITY CERTIFICATE
FOR THE CONSTRUCTION OF A 278 MW
(NOMINAL) CIRCULATING FLUIDIZED BED
COAL FIRED UNIT IN MASON COUNTY,
KENTUCKY

CASE NO. 2004-00423

REOQUEST FOR THE COMMISSION TO TAKE JU DICIAL NOTICE

The Commission has been presented with issues relating to the interests ol EnviroPower
L1.C in the above captioned matter. The Commission’s repeated denial ol EnviroPower’s
Petitions to Inlervene have piven rise to legal challenges in the Franklin Circuit Court and the
Kentueky Court of Appeals. To assist the Commission in understanding why the matter of
intervention is paramount to the smooth and efficient operation of the clectric power market in
Kentucky and (o the proper discharge of the Commission’s statutory duty, EnviroPower hereby
requests that the Commission take Judicial Notice of the attached two articles from the May.
2005 issue of Platts Power magazine. (Platts Power, vol. 149, no. 4).

In the editorial, entiled “Back to Basics™, copy attached, Dr. Raobert Peltier, the editor-in

chiel. notes that often state regulators do not *fully explore the “hidden cosis” that agerue when a

utility (here, EXPC) opts to build a plant rather than contract for supply” (parenthetical added).

Ihose “hidden costs™ are precisely the kind of costs which EnviroPower maintains, in part.
disguises and renders null and void the bid evaluation niodels of EKPC/EnerVision,

The editorial goes on to note that it is well-known in the industry that, =, . .utilitics’
procurcment processes likely will be biased toward the seli~build option.” Quoting Jean-louis

Porior, senior strategist at GT Encrgy, the article notes, as EnviroPower has contended, “it’s
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hardly a level playing icld.” The reason that this bias and lack of a level playing field is so
important to the instant proceeding before the Commission, was summed up by Steve
Schicimer. VP of market and regulatory affairs at Calpine, when the editorial noted that he

“beligves thal in many cases wiilities” procurement practices are ‘rigged’ to favor their alliliates

or the self=build option, although the latter often incurs hiddes 1hat ratepayers must bear.”

The reason that fraud in the REP, bid manipulation and self-dealing is so critical to the
honest discharge of the statutory duties of the Commission is clear. As Mr. Schlcimer explained,
“when a utility (EKPC) signs a lixed-price, long-term contract with an PP (EnviroPower, for
example), the merchant (EnviroPower) is responsible for cost overruns and for a plant heat rate
that turns out to be higher than anticipated. By contrast, an 10U {investor owned utility or in the
instant case, a cooperative, EKPC) that builds its own plant can apply (to the Commission) o
recaver costs from consumers il the project comes in over budget or does not perform as well as
expected ... (parentheticals added for clarity) (all quotes are from page 4).

This is precisely what has happened in Kentucky. Spurlock #3 had cost overruns and
delays. How many times in its history has EKPC sought and been granted additional rate
increases o cover its cost overruns, delays and underperforming power plants? Note how
EKPC/EnerVision penalized EnviroPower for baving provided long-term price guarantees. This
bogus cvaluation process skews reality. fairness and the marketplace. This is a critical issue for
the Commission to cvaluate and on which 1o enter a finding, in determining whether EKPC
submitted a proper application in this casc.

The sceond article we attach [rom the same issuc of the same mapazine is cntitled
“Coal's Resurgence the Hot Topic at EP 20057, This article discusses the resurgence of clean
coal technologies and their impact on new power plant developmentin the United States.
Among the 50 states. the map illustrates thal Kentucky ranks #2 for the planned gigawatts of

power (4.9 GW), for the amount to be spent on power plant construction ($6.38) and for the

2
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number of plants to be built (8 Pawer Plant projects). As of December, 2004 according (o the
caption on the map, the US DOF reported a total capacity inerease in the US of 65 gigawalts, at
an expected total cost of $80 Billion, comprising a total of 106 new coal-fired power plants.
This js the context in which the Commission is faced with deciding the instant case. This js the
context in which the prima facie frauds of EKPC must be judged. Itis the marketplace for
eleetricity in Kentucky and the potential gouging of the ratepayers that is at stake. We urge the
Commission to understand this new economic paradigm shifl and to issue findings accordingly
when deciding this case.

R‘cspcct fully submitted.

N

‘%’ )u/\ <,/M‘

brcphul M. Sable

O'Connor & Hannan, LLP
1666 K Street, NW

Suite 500

Washington, DC 20006-2803
Tel: (202) 887-1420

Fax: (202) 466-3215
ssoble@oconnorhannan.com

U den 3 (:{'M" 2 by gt
Frederie J. Cowan )
Lynch, Cox, Gilman & Mahan, P.S5.C.
500 West Jelferson Street
Suite 2100
Louisville, Kentucky 40202-2812
I'el: (502) 589-4215
Fax: (502) 589-4994
feowan(@legandm.com

(8 ]
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CERTIFICATE OF SERVICE

] hereby certify that a copy of the foregoing was served by mailing a true and correct

copy. by regular U.S. mail (unless otherwise noted) to all partics on this st day of June, 2005.

Charles Lile, Esq.

ast Kentucky Power Cooperative, Inc.
4775 Lexington Road

P.0. Box 707

Winchester. Kentucky 40392-0707

Mr. Bill Bosta, Manager of Pricing Process
[sast Kentucky Power Cooperative, Inc.
4775 Lexinglon Road

P.0. Box 707

Winchester, Kentucky 40392-0707

Llizabeth Blackford, Lsq.
Office of Rate [ntervention
1024 Capitol Center Drive
Frankfort, Kentucky 40601

Frederie ). Cowan

Lynch, Cox, Gilman & Mahan, P.8.C.
500 West Jefferson Strect

Suite 2100

Louisville, Kentucky 40202

Michael 1. Kurtz

Boehm, Kurtz & Lowry

36 Tast 7" Street, Suite 1510

Cincinnati, Ohio 45202 .

o ‘(,([}’ e~
Stephen M. Soble \
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COVER STORIES

ELECTRIC POWER 2005: WHERE THE GENGOS MEET

22 Coal's resurgence the hot topic at EP 2005
CEOg at EP 2005 didn't see change coming quickly or eoaully In the goaeration
Industry—for a number of reasons. One peint on which they did sgres was that
coal-firad plunts have supplanted combined-cyele plants as the curront daclings of
tha U.S. industry, primarlly due 1o the high land stlll rsing) price of natural gas.

.
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Back
to basics

F ew dispute that there is a need for new generating capaci-

ty in many regions of the U.S. Investor-owned utilities .
(10Us), flush with cash after a couple of gaod years, are

pursuing an aggressive growth strategy that could freeze out
independent power producers (IPPs) from building future
plants. Merchints must realize who the real competition is snd
evolve, consolidate, or die,

Golng head to head

The real competition for futyre merchant projects will be the
incumbent I0U in regions where deregulation was unsuc-
cassful or avoided and whose regulator is concerned about
system supply and reliability. A bellwether of this trend was
Southern California Edison’s (SCE's) permission to buy the
Mountainview Project, which was begun by AES in September
2001 but later suspended at the 15%.complete stage.

Bocause SCE had been forced ta sell off its fossil plants .

years earlier, market power played no role in determinations
by the California Public Utilities Commission and the Federal
Energy Regulatory Commission that the 10U’s purchase of
Mountainview would benefit customers. The revival of this
1,054-MW project, whose start-up is now scheduled for next
summer, was a reat wakeup call to the merchant sector.

Competition for future projects in rogulated areas of high
growth-—including California—will be fierce, so merchant
plant developers will need to be flexible as they negotiate
power-purchase agreements (PPAs). But that doesn‘t mean
they should roll over and play dead. IPPs should press state
requlators to fully explore the “hidden costs” that accrue when
@ UGhty opts to build a plant rather than contract for supply.
“Let the market decide” should be thelr mantri.

Merchant operators will be players in building the next
generation of plants, but “ene would have to be blind not to
see that utilities are flexing their muscles,” said Jean-houis
Poirer, senjor strategist at GF Epergy, at the recent Platts
Global Power Markets Conference. Poirier estimates that about
50 GW of capacity will be built between now and 2012. He
believes that, although IPPs may build up to 55% of that
capacity, ytilitjes’ procurement processes likety will bo biased
toward tha self-build option, so the number could be lower.
"he winds are Dlowing in faver of rate-basing gencration,”
Foirier said. ‘

In Puiriers view, it's hardly a level playing field, “Its like
the Titanic. Merchant plant developers could be sliding down

the deck while requiators play the violins.”

Unfalr advantage

Furthermore, utility procurement processes are often compli-
cated and vary from state to state. So if merchants are to
make hay with long-term deals, they must consider this battle
a guerilta war, The stata level is “where the battle is,” Poirier
sald, advising merchant developers to proceed state by state,
solicitation by solicitation.

4 W pOW e, plstis.com
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Stove Schieimer, VP of market and requlatory affairs for the
big IPP Calpine, believes that in_many cases yblities’ procure-
ment pracesses are “rigged” to faver their affiliates or the self-
build option, althouah the latter often yncurs Mdden costs
hat_ratepayers must hear, As an_example, Schieimer explains
Urat when a utility signs a fixed-price, long-term contracl with
an IPP, the merchant is responsible for cost overruns and for a
plant heat rate that turns out to be higher than anticipated.
By. contrast, an 10U that builds jts_own plant can anply to
racover costs from copgumers_if the project comes in over bud-
get or does not perform as well as expected, he said.

Size will mattor

1PPs cannot afford to wait the several years it will take for

demand and spark spreads to recover. To prosper or even suf-

vive, they must be bullish about consolidation and acquisitions.
“Hope is not a strategy,” said Bruce Williamson, chairman,

president, and CEO of Dynegy Inc. Today, the top 10 IPPs hold

only 33% of the U.5. deregulated generation market. If America’s

The winds are blowing in favor
of ratebasing generation.

power market were fn line with other U.S. commodity markets
{oil, chemicals, and pulp) or the UK generation Sndustry, the
market share of the 10 largest players would be 70% to B0%.

Accordingly, there's plenty of room for “cansotidation of
existing wholesale and independent power companies,”
Williamson explained. There are now 10 to 12 major market
players. In a few years, the number will shrink to just three or
four, Williamson predicted.

The benefits of conselidation are extensive and obvious,
continued Willlamson. They include: overhead cost savings,
improved best practices, greater ability to weather problems
and fund capital expenditures, and stronger credit rafings. All
have resulted from consolidation in other commodity indus-
tries,-he safd. According to David Crane, president and CEQ of
NRG Energy Inc.—another big IPP—the size and range of
these benefits will farce all existing wholesale generators and
IPPs to become involved in consolidation “to some extent.”

Meanwhile, the characteristics of the PPAs heeded to convince
investors to fund d new plant also are evolving. The changes
favor limited racourse debt financing; equity partneships; the
shifting of mora risk to engineering, procurement, and construc-
tion Arms; and fewer long-term 08M contracts, “Lenders will no
longer force us Into long-term service deals with major vendors.
We're quite capable of running and maintaining our own plants,”
Crane said.

Lot the games begin, w
~fr. Robert Peltier, PE
Editor-In-Chls!

POWER | Myy 2005
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Coal’s resurgence

the hot topic at EP 2005

By John Javetsk!

rtendance at the 7th Annual Electric
A Power Conferenco and Exhibition

was 8% highcr than at last year's
avent, reflecting the quality of the techaicn)
program and the ronge of cquipment and
services showcascd. Most of the 5,357
engineers and technicinns from 41 coun-
wies~—including 558 visitors from auside
the U.§.—who came to Chicago's
McCormick Placo at the beginning of April
did so 10 attend the preconfercnee tutoriads
und workshops, a8 well ag three days of
sessions organized on 20 tracks and cover-
ing topies such as fuels, interfacing to the
goid, steamn and gas aublines, buming coal,
plant O&M, renewable energy, und assct
optimization. But some came o atiend the
co-located conferences of ASME's Power
und fnternal Combustion Engine divisions,
the International Conference on Power
Engineering, or the nnnuai pieetings of the
PRB Coal Users' Group (see page 26) and
Combined Cycle Usery’ Group (see page
28).

Electric Power 2005 was presented by
The ‘Trade Fair Group Inc. (Houston). Its
parmer, POWER magazine, wis once 3gain
the show's official publication,

An industry overview
Aftes the power industry bapquet on the
eve of the first day of sossions and the
opening of the exhibition hall (see the
“Electric Power Gollery of Exhibitors™
beginaing on page 36), the conference offi-
cially kicked off with an insightful keynote
sprech by John Rowe, chairman and CEO
of Exclon Corp. He said the industry is *at
u watershed of change from business mod-
ofs that fudled to models that are untested.”
Addresying the “purported demise of
the integrated wutility,” Rowe explainod
that the {1.S, industry now has three dif-
ferent models. Qne, most prevalent in
southeast and northwest states, is domi-
nated by traditional, vortically integrated
utilities and featurcs rate-based reguia-
tion, little retail competition, and modest

www.pawstinag.olatts.com

ELEC

wholesale competition, Angther, found
in a few puites (including Californis), is
etill experimenting with intcgrated
resource management. The third model
{seen in New England, the Midwest, and
Texnr) fentures substantial wholesale
competition and uplimited rights ta retail
campetition. According to Rowe, these
three models “will glowly and uncicanly
converge.”

Rowe explained that increuved compe-
tition will be ngcompnnied by increased
slito reguletion, continuing the tengion
hetween the old and now models. But
derogulation has already left its mark, be
cuid: Some 40% of U.S. generation is
now owned by entitiey other than tradi-
tonal utifities, and these cntities have
added 167 GW 1o Amecrica’s ingtalled
capacity.

Rowe also said that “signiticant new
conl and nuclear capacity will be needed
goon, but come slowly.” Will clean.-coal
technologics belp fill the nearterm gap?

POWER | thy 20
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3. Proposals. toma 108 new caal-fied projects with & te
Tachnolagy [ aborotary Decernir 2004

the US Sourea. U8 DOk s Natonal Encigy

036w
060

Nt GW o gigawatts, B billinna Numbrg hefow detlar figure indieates numbes of plapts proposed tnr that ghide

“Urnducidud loeativns” Wtal 3B GW. S8 8 and 4 plants

In Rowe's apiuion, the answur s 0o,
becouse “We need 1o know more about
integrated pus combined-cyele [1GCC]
technology and carbon sequestration” ind
beeanse the time frame of o national car-
hon policy reraing uncertain As Tor the
coatribution of nucleu capacity, Rowe
satd the use of combined comsirction and
opurating leenses witl help o reduee the
“time o market

"

ol new reactars But, he

nics, was moderated by Michael Zimmer
of the law firm Thompseo Hine L
During this plenary session, Witham P
Ut president and CEQ of Suez Bnetpy
Narth America Ine -=called the Fiveeyeor
tund counting) delity i cancting nations!
energy Jegisiation the main reason tor the
“patehwark quilt of competitbon and
detegulation we see in the WIS today ™
Another panalist, Dovid Wilks.  president

“Companies such as mine are reluctant to
invest in new nuclear plants without a
binding and effective solution to the

r

problem of spent-fuel disposal.” . ..

added, "Companicys such ay minc are
refuctang to invest in new nuclear plants
without a binding and eifective solution
to the problem of spent-fuel disposal ™
(For o summary of the discussions of
nucienr power at BP 2008, see page 3.)

Hot-button issues
Following Rowe's keynofe were two 90-

minute roundtable discussions, The first,

among four CROx of genciating compa-

May 2006 | POWRR

—John Rowe

ol Xcel Bnergy Supply  cxplained that
enviranmentalisin played a major role in
hiv company's decision to huild a new,
tate -based clean conl plant, "I wasn™t our
Jeast-cost option,” he said, “hut iU the
one our customers want.”

Puring the same roundtable, Frederick

W, Buckmun - chairman and CEO of

Trans-Eleet e, -~ changed the subject to
transmission He said hat as the Federal
fnerpy Regulatory Commission’s tradi-

S et

ol capacity ol 65 GW and o totat wxpactied cost of SBO bilion a1 proposad for

(1.2 GW
76

166w
ARE!
2
YA nGW
SHAB

tionally heavy hand in the background of
the business became more tentative in an
clfort 1o foster open motkets, “The result
has been greater uncertainty in decision-
miking. Twy pussible solutions to this
problem, Buckman helieves, ure national
enecny legislation and more regional
ransinission argunizations,

The fourth panclist—John Young, pres-
ident o Exelon Generation - hud bis own
tnke ou the issue that Buckman raiscd.
Young seid, “Historically, the industry bas
been better at providing data w state regu-
tators than at gaining the skills needed to
make investment decisions i an epviron-
ment of uncertainty "

By comparison, the second plenary
roundtable disgussion—among execulives
of generation cquipmeat vendors, and
maderated by John Roebel - VP of genera-
tinn resources loe Cinergy Corp. - pro-
duced loss consensuy But one point on
which the speakers agreed was (hat coal-
lireed plants have supplanted combined-
eycle plunts as e current darlings of the
U.S industry, primarily due to the high
(and still rising) price ol natural gas, Some
106 new coal plants with a cumulative
capucity of 65 GW have been proposcd
natianwide (sce Fipure 3), However, build-
ing tiese plants will take 1 total of RO bil-

KWV
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- ELECTRIC POWER 2005: WHERE THE GENCOS MEET

lion, and severul executives on stage in this and other sossions said
thay feel the U.S, industry is already “behind the curve™ for build-
ing new gencration.

New plants for old?

In u lrwer scagion of the “Power Industry Trends—Near Term”
rack, Steve Gilliland-~CEO of Federa] Power—shed some light
on the need for new capucity, the types of plants that will be
buill, and who will bulld them apd when. Gilliland soid that,
although there 18 an urgent noad for now capacity in California
and the New York City rogion, most of thit capucity may not get
built for n varicty of reasons, including environmental regula-
tionk and finnncing uncertuinty, llc added that now plants are

“We’ll continue to go from
crisis to crisis. Either we'll have

shortages or very high prices.”

-Steve Gilliland

maost likely to be constructed soon in Florids, the Pucific North-
west, and near the Houston Ship Channel —three regions ulso in
need of new capacity. But Gilliland said new plants wen't likely
1o be built in Midwest or Great Plaing states o v New Dngland
“in our lifetime.”

As to who will build which types of plants, Gilliland snid fuel
will bo » key differcatiutor. Repewables-powered plants, he
expects, will be buill by independent power producers (IPPs),
whereay the majority of new coul-fired projects will be undertaken
by regulated invostor-owned utilitics or by cooperatives working
alone or gather. Natral gos, Gillilund predicted, wil) “continve to
J tepresent the mujority of fuel for new generation built by 1PPs aod
regulated wtilities.”

Gillilond ended hig presentation on s somewhat pessimistic
note, Answering his own question sbout the gvere)l timing of
new capacity construction, be predicted that “We'll continue (o
go from crisis 10 crigis. Either we'll have shoriages or vory high
prices.” Gillilnnd wasn't sanguine shout prospects for cloan-coal
wehaologics, either, “1GCC will only grow when [praject] com-
pletion rixks can be passed from ralcpayers to construction und
technology companies.”

At the end of the day, however, the profit potential of a pro-
posed power project will remuin the deciding factor in whether
it is built, ‘That wag the subject of an exeellent presentation by
Jucob (Jay) Worenklein— prerident and CEO of US Power
Gencerating Co., LLC -~ during u finuuce-focused gession of the
“Power Industyy Trends™ track of EP 2005. Aided by seversl
detailed charts of nationnl and regionul capacily mnrket prices
snd spark spreads, Worenklein cxplained that, “Overafl, mar-
ket prive signols don't indicate n need for new capacity until
the end of this decade.” To him, that indicates cither of (wo
things: “The relationship is false in theory ag well as in prac-
tice, or the markets aren’t working.” In New England. for
example, the current cost-tecovery level of $30/kW-.yr is 380 |
shart of a new-build signal. However, the good news s thuy
monthly-average, on-peak bascload conl sprends remain high, i
at $30 to $40/MWh. !

Mark your calendar
Electric Power 2006 will be held at e Emest N. Morial Conven-

tion Center in New Orleuns, March 2830, »
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